another paper on an Independent contractor
in that type of circumstance.  But I think
our main concern is obviously health and safety
and going to the party which we feel has control
over the operations.  Now she could tell him
to get out tomorrow and bring someone else in
and we would have no control or no -- it wouldn't
be clear as to who controls that equipment and
that machinery.

I conclude that the respondent exercised good faith in
abating all of the violations in question once the citations
were issued.  Petitioner's arguments that the respondent did
not show good faith in connection with citation 2039612,
because it resulted in the issuance of a section 104<b)
order after the inspector found that the respondent "made no
effort to abate" the reporting citation is rejected.  Paced
with the threat of a $1,000 a day penalty for not capitulating
and admitting that she had employees on her payroll,
Mrs. Slusher finally submitted the reports under "protest."
Again, I find that these actions stemmed from her belief
that she was not subject to the Act.  Taken in this light,
I cannot conclude that the citation is any different from
the others, nor can I conclude that the respondent should be
penalized additionally for exercising her rights.

History of Prior Violations

Respondent's history of prior violations is shown in
Exhibit P-A, an MSHA computer print-out listing seven
prior violations issued to the respondent for the period
April 20, 1981 through April 19, 1983.  Four of the listed
violations are those in issue in these proceedings.  The
remaining three are all section 104(a) "non-S&S" citations,
for which the respondent has made no payments.  Under the
circumstances, I cannot conclude that respondent's history of
prior violations is such as to warrant any additional increases
in the penalties assessed by me in these proceedings.

Penalty Assessments

In Docket No. VA 83-39, I take note of the fact that
MSHA's proposal for assessment of civil penalty seeks a
civil penalty assessment for $90 for Citation Ho. 2039612,
issued on January 17, 1983, and this citation is listed as
"Exhibit A" to MSHA's proposal.  However, that same exhibit
lists the citation as a section 104 (b) Order, when in fact
the citation for which a penalty assessment is sought is
a section 104(a) "non-S&S" citation.  A copy of this citation
is included as part of the pleadings, as well as a copy of
a section 104(b) Order, No. 2039617, dated January 24, 1983.
Under the circumstances, since this apparent discrepancy is
not further explained, for purposes of any civil penalty
assessment, I have considered only the section 104(a) citation,
No. 2039612, issued on January 17, 1983.
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